REMARKS 

Claims 1-6, 8, 16, 18, 23-27, and 30-33 are pending and under examination in this 
case. Claims 28 and 29 were previously withdrawn. Claims 7, 9-15, 17, and 19-22 were 
previously cancelled. Claims 1-6, 8, 16, 18, and 23-33 stand provisionally rejected for 
nonstatutory obviousness-type double patenting. Claims 1-6, 8, 16, 18, and 23-33 stand 
rejected under 35 U.S.C. § 1 12, first paragraph, for lack of written description. Each of 
these rejections is addressed separately below. 

Support for Amendments to the Claims 

Claims 1, 30, 31, and 33 have been amended to recite "about" with respect to the 
weight percentage of the mixture of polyphenols used in the claimed methods. Support 
for this limitation and the weight percentages recited in claims 1, 30, 3 1, and 33, as 
amended, is found in the specification at page 4, lines 6-17. 

No new matter has been added with these amendments. 

Provisional Rejection for Nonstatutory Obviousness-Type Double Patenting 

Claims 1-6, 8, 16, 18, and 23-33 stand provisionally rejected for nonstatutory 
obviousness-type double patenting over claims 1,3-6, and 8-36 of copending U.S. Serial 
No. 10/574,422. 

In view of the amendments and remarks provided herein, Applicants submit that 
all of the grounds for rejection in this case, other than the provisional nonstatutory 
obviousness-type double patenting rejection, have been met. 

If a provisional nonstatutory obviousness-type double patenting rejection is the 
only rejection remaining in the earlier filed of the two pending applications, the examiner 
should withdraw that rejection and permit the earlier-filed application to issue as a patent 
without a terminal disclaimer. M.P.E.P. § 804. 

The present application, U.S. Serial No. 10/682,612, was filed on October 9, 2003, 
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while copending U.S. Serial No. 10/574,422 is the U.S. national stage of international 
application No. PCT/EP04/1 1300, filed on October 8, 2004. 

Because the present application was filed earlier than copending U.S. Serial No. 
10/574,422, and there are no other outstanding rejections left unaddressed with this reply, 
the provisional nonstatutory obviousness-type double patenting rejection should be 
withdrawn and the case allowed to issue. 

In view of the remarks above, Applicants respectfully request that the provisional 
rejection for nonstatutory obviousness-type double patenting be withdrawn. 

Rejections under 35 U.S.C. $ 1 12 

Claims 1-6, 8, 16, 18, and 23-33 stand rejected under 35 U.S.C. § 1 12, first 
paragraph, for lack of written description in the recited ranges. 

As a basis for this rejection, the Office states that it finds no support for the range 
"5 ± 1% (w/w) to 20 ± 4% (w/w) mixture of polyphenols," as recited in claim 1; "10 ± 
2% (w/w) mixture of polyphenols," as recited in claim 30; "15 ± 3% (w/w) mixture of 
polyphenols," as recited in claim 31; and "20 ± 2% (w/w) mixture of polyphenols," as 
recited in claim 33. To address this issue, the Office proposes that the recited ranges be 
replaced with the term "about." Applicants have addressed this rejection by amendment 
of the claims. 

As proposed by the Office, claims 1, 30, 31, and 33 have been amended to replace 
the recited ranges in the weight percent of the mixture of polyphenols with the term 
"about." 

In view of the amendments to the claims, Applicants respectfully request that the 
rejections for lack of written description be withdrawn. 

Rejoinder 

Claims 28 and 29 are presently withdrawn from consideration as being directed to 
8 



a non-elected species. Applicants submit that, with this reply, claims 1-6, 8, 16, 18, 23- 
27, and 30-33 are now allowable. Applicants request rejoinder of withdrawn claims 28 
and 29 with the allowance of generic claim 1 as provided by 37 C.F.R. § 1.141. 



CONCLUSION 



Applicant submits that this case is now in condition for allowance, and such action 
is respectfully requested. 

Applicant notes that the Form PTO 1449 that was submitted with an Information 
Disclosure Statement filed on April 6, 2009 has not been initialed and returned and 
hereby request that it be initialed and returned with the next Office action. 

To expedite prosecution Applicant requests a telephonic interview with the 
Examiner to discuss any remaining rejections. The Examiner is invited to call the 
undersigned at 617-428-0200. 

If there are any additional charges or any credits, please apply them to Deposit 
Account No. 03-2095. 



Clark & Elbing LLP 
101 Federal Street 
Boston, MA 021 10 
Telephone: 617-428-0200 
Facsimile: 617-428-7045 



Respectfully submitted, 
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